24.   After  being  asked  by Jeffries,   Cox   and   Ridgeway   physically
examined   the  yellowcake  precipitation  tank.     Cox. observed   the   area  and
examined  the  equipment   for   safety.     He  asked Stafford,   Miller   and
Rebillard,   in  the  presence  of Jeffries,   what  was   unsafe.     The   only  reply he
received  was   from Stafford,   who  stated  that   he   didn't  want   to   get   on   and
ride  the  rakes,     Stafford  was   interrupted  by Jeffries,   who   forcefully
stated,   "You were   told  not   to  ride   the  rakes,   we  don't   want   you  to  ride
those rakes."     Cox,   at   this  point,   was  unaware   that  people had  been  riding
the  rake  assemblies.     Ridgeway  reported   to Jeffries   at   the   scene   that   the
crew members  were   sufficiently  protected   from radiation hazards.

25.  Jeffries   then wrote   out   a discharge   slip   for  Stafford   based  upon
his  refusal  to  perform his   assigned  duties.

ISSUES

By discharging him  from his  employment   at   the  Sherwood  Project   for
failure   to  perform his   assigned duties,   did Western Nuclear  unlawfully
discriminate   against  Robert E.   Stafford   in violation  of   section  105(c).(l)
of  the Federal Mine  Safety  and Health  Act   of  1977?

DISCUSSION

In  its   decision  of  Secretary of Labor on. behalf of  David   Pusula v,
Consolidation Coal  Company,   2 FMSURG 2786   (October   1A,   1980),   the Federal
Mine  Safety  and Health  Review Commission   recognized   the   right   of  a miner   to
refuse  to  perform work  and   set   forth  the   test   to  be  used   to   determine
whether  or  not   the  discharge  of  a miner   for   such   refusal   was
discriminatory.     The'Commission held  as   follows:

"We hold  that   the  complainant  has   established -a prima
facie   case  of a violation  of  section  105(c)(l)   if   a  pre-
ponderance  of  the  evidence  proves   (1)   that   he   engaged   in  a
protected   activity,   and   (2)   that   the  adverse  action  was
motivated   in  any  part  by  the  protected   activity.     On   these
issues,   the  complainant  must  bear  the ultimate  burden, of
persuasion.     The  employer  may  affirmatively  defend,   however,
by proving by a  preponderance   of  all   the  evidence   that,
although part   of his  motive  was  unlawful,   (1) he  was   also
motivated by  the miner's  unprotected   activities,   and   (2)   that
he would have  taken  adverse  action   against   the miner   in  any
event   for   the  unprotected   activities   alone,     On   these   issues,
the  employer must  bear  the  ultimate  burden   of  persuasion.      It
is  not   sufficient .for  the  employer   to  show  that   the  miner
deserved  to  have  been   fired   for  engaging   in  the   unprotected
activity;   if  the  unprotected  conduct   did  not  originally  concern
the  employer  enough   to have  resulted  in the   same   adverse   action,
we will  not   consider  it.     The  employer must   show  that he  did   inthe  equipment  being used   for  safety.
